NON-EXCLUSIVE SOFTWARE LICENSE AGREEMENT (NOT-FOR-PROFIT)
This Non-Exclusive Software License Agreement (this “Agreement”) is made and entered into effective as of ________________, 2008 (the “Effective Date”) by and between Beckman Research Institute of the City of Hope, a California nonprofit public benefit corporation (“Licensor”), and [__name______], a [ academic entity type_________] (“Licensee”).

RECITALS

WHEREAS, Licensor has proprietary rights to certain software; 

WHEREAS, Licensor desires to grant to Licensee, and Licensee desires to obtain from Licensor, certain license rights with respect to Licensor’s software in accordance with the terms and conditions of this Agreement; 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Licensor and Licensee agree as follows:

1. Definitions.

1.1 “Designated Site” shall mean that single facility of Licensee, the address of which is set forth in Exhibit B attached hereto.
1.2 “Documentation” shall mean user manuals, instructions and other materials provided to Licensee by Licensor relating to but other than the Licensor Software.

1.3 “Enhancements” shall mean all patches, bug fixes, updates, upgrades, new versions, new releases, enhancements, modifications, revisions, additions, derivative works, replacements, conversions, or similar items for the Licensor Software in source and object code form.
1.4 “Licensor Software” shall mean that certain software for the automation of NMR data analysis, as further described on Exhibit A, along with any Enhancements provided to Licensee, and any related Documentation for the software provided to Licensee by Licensor.
2. Software License.

2.1 Grant of License.  Subject to Section 9 and the other terms and conditions of this Agreement, Licensor hereby grants to Licensee a restricted, non-exclusive, royalty free, personal and nontransferable license to use the Licensor Software internally at the Designated Site and for internal business purposes during the term of this Agreement.
2.2 Restrictions.

(a) Licensee shall use the Licensor Software for internal research or academic purposes only.  In no event shall the Licensor Software be disclosed, made available to or used for the benefit of any third party; sold, assigned, leased or otherwise disposed of; or commercially exploited or marketed in any way, with or without change, by Licensee or any of Licensee’s employees and agents.
(b) Licensee shall not copy the Licensor Software, except for archival or backup purposes or as required by normal installation procedures specified by Licensor.  Licensee shall affix any proprietary markings or legends placed upon or contained within the Licensor Software to any copies of the Licensor Software permitted hereunder.

2.3 Enhancements.  All Enhancements of the Licensor Software created by Licensor shall be the sole and exclusive property of Licensor.  Any Enhancements to the Licensor Software developed by Licensor and provided to Licensee shall become part of the Licensor Software for the purposes of this Agreement, and shall be subject to all of the terms and conditions of this Agreement.  All Enhancements of the Licensor Software developed by Licensee shall be the sole and exclusive property of Licensee, provided, however, that Licensee shall grant Licensor a non-exclusive, worldwide, perpetual, royalty-free right and license (including the right to sublicense) to use, make, develop, create derivative works of, reproduce, distribute, perform and display (publicly or otherwise), import, and otherwise commercialize and exploit any such Enhancements developed by Licensee to the Licensor Software.
3. Delivery.  Licensor shall deliver the Licensor Software to Licensee at ___[ location_ ]__________________ at a mutually agreeable time following the Effective Date.
4. Taxes and Other Charges.  In addition to all applicable license and administrative fees, Licensee shall pay all sales, use, personal property and other taxes resulting from this Agreement or any activities under this Agreement, excluding only taxes based on Licensor’s net income.
5. Ownership of Intellectual Property.  Other than as expressly provided in this Agreement, Licensee shall not, by virtue of this Agreement or otherwise, acquire any proprietary, intellectual property, or other rights or interest whatsoever in the Licensor Software, or to any Enhancements to the Licensor Software other than those created by Licensee.
6. Warranties.  Licensee and Licensor each hereby represents and warrants to the other party that:  (a) it is a nonprofit corporation or other nonprofit legal entity duly organized, validly existing and in good standing under the laws of the place of its incorporation or formation and (b) this Agreement is a legal, valid and binding agreement of such party and enforceable against it.  

7. Disclaimer of Warranty.  THE WARRANTIES SET FORTH IN SECTION 6 ARE THE ONLY WARRANTIES MADE BY LICENSOR UNDER THIS AGREEMENT.  THE LICENSOR SOFTWARE IS PROVIDED “AS IS” AND WITHOUT ANY WARRANTY OF ANY TYPE OR KIND AND, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, LICENSOR HEREBY EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, ACCURACY, LOSS OF DATA, SYSTEM INTEGRATION, NON-INFRINGEMENT AND ALL WARRANTIES THAT MAY ARISE OUT OF COURSE OF DEALING, COURSE OF PERFORMANCE OR USAGE OF TRADE. 
8. Indemnity.

8.1 Licensee Indemnity.  Licensee shall indemnify, defend and hold harmless, at its own expense, Licensor and its affiliates, and contractors, distributors, customers and agents of any of the foregoing, and directors, officers, employees, agents and consultants of any of the foregoing (each, a “Licensee Indemnitee”) from and against any and all liabilities, damages, losses, costs or expenses (including, without limitation, reasonable attorneys’ and professional fees and other expenses) (collectively, “Losses”) resulting from, arising out of, or in connection with a claim, suit or proceeding or regulatory proceeding brought by a third party against a Licensee Indemnitee in connection with this Agreement, including, without limitation, for infringement or misappropriation of such third party’s intellectual property rights, personal injury, death, damage to property, product liability, or any failure to comply with any laws or regulations.

8.2 Disclaimer of Indemnity.  Except as otherwise expressly provided in this Agreement, neither party shall have any obligation or liability of any type or kind to the other, including, without limitation, to any of their respective affiliates, or any contractors, distributors, customers or agents of any of the foregoing, or any directors, officers, employees, agents or consultants of any of the foregoing for any Losses resulting from, arising out of, or in connection with a claim suit or proceeding or regulatory proceeding brought by a third party against any such party in connection with this Agreement.
9. Limitation of Liability.  To the maximum extent permitted by applicable law and notwithstanding anything in this agreement to the contrary or any failure of essential purpose of any limited remedy or limitation of liability, Licensor shall HAVE NO LIABILITY under any theory (whether in contract, tort, STATUTORY or otherwise) for any consequential, exemplary, special, indirect, incidental or punitive damages of any kind, or for any loss of profits, loss of revenue, loss resulting from interruption of business or loss of use of data, IN CONNECTION WITH this agreement or the subject matter hereof, however caused, even if LICENSOR has been advised or should have known of the possibility of such damages.  In any event, the aggregate liability of Licensor for any reason under any theory of liability (whether in contract, tort, statutory or otherwise) shall not exceed US$500 for the specific portion of Licensor Software giving rise to such cause of action or claim.  This limitation applies to all causes of action or claims in the aggregate, including, without limitation, breach of contract, breach of warranty, indemnity, negligence, strict liability, misrepresentations, and torts.
10. Term and Termination.

10.1 Term.  This Agreement shall begin on the Effective Date and, unless sooner terminated as provided herein, shall continue thereafter in full force and effect.
10.2 Termination for Breach.  Either party may terminate this Agreement by providing written notice to the other party in the event of the other party’s breach of any material provision of this Agreement; however, the non-terminating party may avoid termination by curing the default or breach within sixty (60) days after delivery of such notice.
10.3 Termination by Licensee.  Licensee may terminate this Agreement at any time, for any reason, by providing Licensor with thirty (30) days’ advance written notice. 
10.4 Effect of Termination. 
(a) Return of Licensed Software.  Upon termination of this Agreement by Licensee or for material breach, each party hereto will (i) deliver to the other any and all materials embodying the Confidential Information of the other, including, without limitation, the Licensor Software and any Enhancements owned by the other party, (ii) permanently delete the Confidential Information, including, without limitation, the Licensor Software and any Enhancements owned by the other party, from any and all storage devices, (iii) retain no copies of the Confidential Information, including, without limitation, the Licensor Software and any Enhancements owned by the other party, and (iv) at the request of the other party, certify in writing that provisions (i) through (iii) of this Section 10.4
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(a) have been complied with.

(b) Termination of this Agreement by either party will not act as a waiver of any breach of this Agreement and will not act as a release of either party from any liability for breach of such obligations under this Agreement.  The respective rights and obligations of Licensee and Licensor under Sections 2.2, 5, 8, 10 and 11 shall survive any termination or expiration of this Agreement.
11. Confidentiality.

11.1 Confidential Information.  “Confidential Information” means any and all information that is marked as confidential or that by its nature would reasonably be considered as confidential, including, without limitation, the Licensor Software and the terms of this Agreement, and any information relating to third parties that the parties have an obligation to treat as confidential that is disclosed in the course of performing the duties and obligations of this Agreement, whether such information is in oral, written, graphic, electronic or other form.  Each party shall use commercially reasonable efforts to cooperate with and assist the other party in identifying and preventing any unauthorized use, copying or disclosure of the other party’s Confidential Information.  

11.2 Non-Confidential Information.  Notwithstanding anything in Section 11.1, Confidential Information shall not include information that:

(a) is, as of the time of its disclosure, or thereafter properly becomes part of the public domain through a source other than the receiving party or its agents, employees, representatives or affiliates;

(b) is subsequently learned from a third party not under a confidentiality obligation to the disclosing party; 

(c) is required to be disclosed pursuant to court order, subpoena, or government authority, whereupon the party holding such materials shall provide notice to the other party at least ten (10) days prior to such disclosure whenever possible; or
(d) is independently developed by the receiving party without reference to the disclosing party’s Confidential Information, and such independent development is established by clear and convincing evidence.  

11.3 Nondisclosure and Non-use.  Each party shall treat the other party’s Confidential Information as strictly confidential, and shall use at least the same care to prevent disclosure of such information as it uses with respect to its own confidential and proprietary information, which shall not be less than the care a reasonable person would use under similar circumstances.  The parties’ obligations with respect to Confidential Information shall survive expiration or termination of the Agreement and remain in effect for five (5) years after this Agreement has been terminated or has expired.

12. Miscellaneous Provisions.

12.1 Assignment.  This Agreement will be binding upon the parties’ respective successors and permitted assigns.  Except as otherwise provided herein, Licensee may not assign this Agreement or assign or delegate any or all of its rights or obligations hereunder without the prior written consent of Licensor.  Any attempt to assign or delegate all or any part of this Agreement without such consent shall be invalid and void.  
12.2 Entire Agreement.  This Agreement constitutes the entire Agreement between the parties and supersedes all prior and contemporaneous agreements, representations and understandings between the parties relative to the Licensor Software and may not be changed or modified except by written agreement between the parties.

12.3 No Waiver.  No amendment or waiver of this Agreement or any of its provisions will be binding upon the parties hereto unless made in writing and duly signed by both parties.  A failure or delay of either party to this Agreement to (a) insist upon the performance of any terms or conditions of this Agreement, (b) exercise any rights or privileges conferred in this Agreement, or (c) demand damages or a specified remedy provided for herein as a result of any breach of any terms or conditions of this Agreement, will not be construed as waiving any such terms, conditions, rights or privileges and the same will continue and remain in full force and effect.
12.4 Export Controls.  Licensee shall comply fully with all relevant export and import laws and regulations, including, without limitation, the laws and regulations of the United States (“Export Laws”), to assure that the Licensor Software is not exported, directly or indirectly, in violation of Export Laws.  Upon Licensor’s request, Licensee shall provide Licensor in a timely manner with evidence of compliance with this Section 12.4 to Licensor’s reasonable satisfaction.
12.5 Choice of Law.  The rights and obligations of the parties hereunder shall be construed and enforced in accordance with, and governed by, the laws of the State of California without regard to principles of conflict of laws.  In the event of a judicial proceeding, the sole forum for resolving disputes arising under or relating to this Agreement are the Superior Courts for the County of Los Angeles, California or the Federal District Court for the Central District of California and all related appellate courts, and the parties hereby consent to the jurisdiction and venue of such courts.

12.6 Neutral Construction.  This Agreement has been negotiated between unrelated parties and their respective lawyers who are sophisticated and knowledgeable in the matters contained in this Agreement and who have acted in their own self interest.  Therefore, the provisions of this Agreement shall not be interpreted or construed against any party to this Agreement because that party or any attorney or representative for that party drafted this Agreement or participated in the drafting of this Agreement.

12.7 Notices.  Any notice provided pursuant to this Agreement, shall be in writing and shall be deemed given (i) if by hand delivery, sent by overnight courier, or sent by facsimile, on the delivery date; or (ii) if mailed, three (3) days after deposit in the U.S. mails, postage prepaid, certified mail, return receipt requested.  All notices shall be addressed to the parties at the addresses set forth below:
If to Licensor:

Beckman Research Institute of the City of Hope

1500 East Duarte Road

Duarte, CA  91010-3000

Attention:  Director of Office of Technology Licensing 

Facsimile: (626) 301-8175
With a copy to:

City of Hope 

Office of General Counsel

1500 East Duarte Road

Duarte, CA  91010-3000

Facsimile: (626) 301-8863

If to Licensee:



Address and FAX
12.8 Force Majeure.  Neither party shall be liable to the other for any delay or failure to perform any of the services or obligations set forth in this Agreement due to cause beyond its reasonable control. Performance times shall be considered extended for a period of time equivalent to the time lost because of any such delay.

12.9 Severability.  If for any reason a court of competent jurisdiction finds any provision of this Agreement, or portion thereof, to be unenforceable, that provision shall be enforced to the maximum extent permissible so as to affect the intent of the parties, and the remainder of this Agreement shall continue in full force and effect.

12.10 Remedies.  Unless otherwise specified herein, the rights and remedies of both parties set forth in this Agreement are not exclusive and are in addition to any other rights and remedies available to it at law or in equity.

12.11 Headings.  The headings of the Sections of this Agreement are inserted for convenience only and shall not constitute a part hereof or affect in any way the meaning or interpretation of this Agreement.

12.12 No Third Party Beneficiaries.  The Parties agree that this Agreement is for the benefit of the Parties hereto and is not intended to confer any rights or benefits on any third party, and that there are no third party beneficiaries as to this Agreement or any part or specific provision of this Agreement.
12.13 Publicity.  Neither party hereto shall disseminate or disclose the terms of this Agreement for any purpose other than as required by law without the prior written approval of the other party.  Neither party shall use the name of the other party or of any staff member or employee of the other party in any publication or presentation which relates to the subject matter of this Agreement without the prior written consent of the other party in each instance.
12.14 Relationship of the Parties.  The relationship between the parties under this Agreement is that of licensee and licensor.  Neither party shall have any right or authority whatsoever to assume or to create any obligation or responsibility of the other party or to bind the other party in any manner. 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date and year first set forth above.

BECKMAN RESEARCH INSTITUTE OF 

THE CITY OF HOPE
[LICENSEE]
By:_____________________
By:_______________________

Name:___________________
Name:_____________________

Title:____________________
Title:______________________
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